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GROVER SELLERS

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

ATTORNEY GENERAL
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Honorable Gecrge H. Sheppard, page 2

011 end Refining Company's refinery, 65 umiles
from the base of opsraticn, Iavoices of exemp-
tion were 13sued to Browm & Root Ly Huxhle cover-
ing the motor fusl iavolved.

5. Neova & Root snd their sud-contractors
leased & Jarge number of trucks in whioh the
motor fusl invelved vas used. The trucks were
1saged from sany different owners or lessors,

*s. An oval qeontrect vas entered into with
etth ortthc “ﬁk huor: in which Br;n & Root
agreed 0 pay léssors a fixed rental fee reanging
from $1.7% to $2.50 per hour less the hourly vage
peid the truek driver by Brown & Root and less
the cost. of the motor fuel. BPBrows & Root en-

4 patd the truek drivers sod hed full
the  trucks and the opsrations in which
rusks vere used, Erowa & Root, in the
agreement, adopted & fixed price of 17§ per gal-
lon &8 the cost of the motor fuel to be deduct-
ed from rentel fee., The IZL ice vas deter-
mined, they contend, from saalysis std
¢ :ation of haadling costs, insluding cost
of transportation from the refinery to Natagords
}nm and the cost of distridution on the pro-

eot.

*S. The wotor fuel was supplled to each of
the trucks by Browa & Root from their warshouse
storage for which requisition tickets were issued
shoving the quantity in each delivery.

r. Vhen final settlement was made with
sach truck lessor, 174 per gsllon for all of the
motor fusl used in essh sueh truck snd the hour-
1y vage paid the truck driver by Brown & Root was
deduated from the hourly reatal price agreed upon
for eth truck.

“Thus & 1 question possibly arises as to
vhether or not 1ivery of the motor fuel end

:
:
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the seitlement tharefGr aa dasaribed herein-

g . . above coustitutes & sele of the moter fuol to

43 the trusk driver. If a wale has heen madse, Sec~
1. tion 2 of the Notar Fusl Tex law, Ch, 184, Art,
i XVII, R.8., 4Tth legislsture, roquires thst the
8x #hiall be added to the selling price and
pessed on to the purehsssr. MNoveovsr, Section
g 13(a) of the Ast provides that: ‘Any person who
purchases motor fuel , . « for any purposs other

¥
e

. then in & wotor vehicle operated . . « 10 YhOle
iR or in part opon eny of the pudblie highways,

,;a roads sud stroets . . . upsw vhich motor fusl
. tax has beed paid, either direetly or indirent-

ly, shel) be refunded the smownt of such taxas

80 e o Thuw 1f 8 sale has treauspired,

- thet' the purchaser and not the sell-
iis case re~ssaller) of the motor

: be the only person who could f1le alainm
for refund of the tax'so patd, —— '

Brown & Root, Tas., has submitted & letter
containing factusl statements and its vievs of
- the legel expbasis to de given them. We sudbatt
1¢ without eoncurring in the conclusions resched
T and without commant as to the cost calculations
T : coutained tharein. We alsa have in our files
the latler referred to by Brown & Root, which
i vas written by one of thair accountents, X L
i Vestmorelsnd, in vhich ths delivertes of moter

¥ : fuel wade to the trucks by Brown & Roost was re-~
. TR forred $0 &8 ‘purchasest of mator fuel from Brows
& Hoot. But 1in this connsction ve are convinced
Y from our investigation that the motor fuel was
o hatdled as explained in mumbersd parsgraphs 1 to
Y 7. Berein, and the Question as to vhether sush
v deliveries were in faot 'Em-ehtns' is ot t0

be dsterminsd by the lsgal coastruction you plsce
B’ . oa the transmctions.
"Singe Brown & Rost their ovn drivers

harge of the tracsis ol vere usad undey
ﬁtgoir ovn supervision apd ia the ccastrustion Job
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baing done By Brown & Root, the motor fuel wes
waquestionably used by Brown & Root.

"Section 13(d) of the Lot, however, provides
in sddhetence thas the ollsr shall examine
refund claims filsd with ‘eud 1f he finds
that suoh elatus are just, sud that the taxes
claimed have sotuslly been paild by the clafment,
thets he shall issue warrant or varrents for the
smounts due clatmant,*

.' ¢ & &
Your first question 1is:

"1, Did the supplying of the motor fuel by
Brown & Root to ths leased tyucks wder their
control and the deduction of 174 per gallon for
the motor fuel used thercin from she rental fees
paid %m to the trutk lessors, under the
conditions explained hereln, constitute & ssle
or distribution of the motor fusl to the truck
lessors? (’Sale! end ‘*distridution! are doth de-
fined in ths Aot)"

: . The eomplex and 4ifficult Qquestion of what consti.
tutes & stle Of personal property alvays is feced vwith the
greatest of reluctsnce., Geasral definitioas and priaciples
governing a sale of perecusl ty have been sunouaced by
the courts and have been vari stated by the text writers,
For instende, 37 Tox. Jur., 65, Bection 2, ccutains the fol.

loving langueges

"A ‘sale’ way be defined as & transfer of
personsl property from ons person to another for
& price in money or for property of & agresd
mzx value., The Unifcenm Sqales Act defines ‘a
sale of goods' &s 'an agreemsat wheredy the sell-
er transfers the property in goods to the buyer
for & coustderation called ths price.! The de-
finition implies that thero must be ROt only aa
tggresment,’ dut aiso & gresent ‘traasfer’ of
property, m'"pnum of title,' from seller to
Duyers + o« »
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- Ve feel, from the fasots stated Dy you, that there
vas nsither & delivery of possession of the motor fus) nor a
passage of title thereto from Browm & Root to the truck
" lsssors, and therefore no sale or distribution within the
concept of the statute. The fact that Brova & Root patd some
lesser amount for the fuel, yet adopted 174 & gallon as an
agreed smount to be deducted from the rental fee umder the
coutracts with the lessors of the trucks, 1s not materisl to
this issue. The only sale or distribution sppareat from your
statement of facts is the transfer of title &ud possession
from Hunble to Brown & Root,

Ygacr second question iss

#2. If no sale or distribution hes deen
made to the truck lassor, then has Brown & Root
paid the tax to the Btate in & mauner that will
eatitle them to & refund under the yrovisions of
the Jav, or was such tax ultimately paid by the
hl::g when the 17§ wvas dedacted from his rental
feo ' '

It necessarily follows, from our ansver t¢ your
first Question, that the tax was actually paid by Brown &
Roos, not by the truck lessors. The deduction of 17¢ a gal-
ot from the reuntal fee doos not mean that the leasors peid
ths tax.

Your third question is &8 follows:

3. Since no other perscas are claiming re-
fund of the tax peid spon the motor fuel used in
the tranzactions and under ths conditions named
hereinabove, cen the Cogptrouar logally pay sald
refund to Rrowvn & Root?

Assuming, of courss, thet thwe claim for said refund
vas properly mede, our answers to the first and second ques-
tions compel the conolusion that the Compiroller legally can
pay the refund to Browmn & Root, and to no ens olse,
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‘constitutes and completes & taxable "first sale" or
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, Bonjamin on Sales, Second Rdition, page 1, states
the rulé thuss ’ ’ *

"A transfer by or under & contrast of the
property in goods for & price is called & sale.”

In final saslysis, each case wust rest upon its
owva peculiar facts and oircumstances to determine 1f, wheg
snd viare & sale 1s couswmeted.

The provlem is aarrowed, somevhat, in the ¢
ation of your firat question by ths fact that ths
has ehosen to defins a "first sale” as conteuplated by tie
Motor Fuel T:x law, thas supsrseding, insofar as incousiet.
ent, the ordinary legal caonnotation of "sale."™ The defing.
tion contained in Acts 1941, ATth u?nhtm, page 265,
V.A.C.8.) 18 g8 followns :

- R1Pivet sale’ shall mean the first sele or
distribution in this State of motor fuel refined,
blended, imported into, or in any other nmauner,
prodused in, acquived, or brought iato this State.®

In this conrsction it is materisl to nste the éefipt.
tion of "aistribution® as contained in sudssstion (k) of theg
sams article:

"sDistribution' shall mean snd include any
transaction, other than & sale, W
ar titls to motor fuel, or suy derivative o
611 or naturel “.1' W‘L&
other." (Raphasis ours ‘

While delivery of the subject i‘:mr 18 one of the
principal festors determining the completion of aay mls
the term is crdinarily understood and defined, we ’ rrom
a consideration of the foregoing statutory provisioes
sctual delivery of the motor fuel to the purchaser in Zemas

tion® and, in fact is indispenishle to such first sele =» ¢13-
tribution, Ses Opiuica Mo, 0-2488. Furtbermore, to coastitste
either 8 "tirst sale® or a "distribution” within the seops 3f
these definitions, there must be 2180 & passage of the tikle

thereto.




Honorable QGeorge H. Sheppard, page 7

= fpusting that the above end foregoing fully easvers
your inquiriss, we &re

Yery truly yours
ATTORNRY GNENERAL OF TEXAS

s il 2 402,

Arthur L. Boller
Assistant
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